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East Timor and the United Nations

Dr Jose Ramos Horta is the Senior
Minister and Minister for Foreign
Affairs and Co-Operation for the
Democratic Republic of East Timor.
This is an edited version of the
lecture he gave on 13 August 2004
for the Castan Centre for Human
Rights Law Annual Lecture entitled
‘East Timor: A United Nations
Success Story in Nation Building’.

As you know at the end of August
we will celebrate the 30"
anniversary of the  popular
consultation that resulted in the
current independent status of East
Timor today. To arrive at 30 August
1999 was a very long process,
twenty-four years from when

I first arrived in New York in early
December 1975. When I left my
country, East Timor, [on] 4%
December 1975, Fretilin, today’s
governing  party, had declared
independence on the 28™ November
[1975]. Indonesia had not invaded, but
was close to invading. Three days
after my departure, and by the time I
had arrived in New York, it had
invaded.

The Security Council convened a
session requested by Portugal, as it
was the then legal power of the
Territory.  The Security Council
adopted a unanimous Resolution on
22™ December calling on Indonesia
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to withdraw its forces from the Territory without delay
and calling on all States to respect the Territory and
integrity of East Timor and the rights of the people of
East Timor to self-determination. That was 1975, and it
was quite a feat that in the midst of the cold war, post
Vietnam, East Timor still managed to secure a
unanimous Resolution of the Security Council deploring
the invasion, calling on the invading country to withdraw
its forces.

This was also my first lesson, I would not say in
international hypocrisy, but my first lesson in political
perplexity. The Security Council adopted a unanimous
Resolution calling on Indonesia to withdraw its troops
from the Territory, and what Indonesia did was simply
ignore it and [did] the opposite. They increased their
military presence in East Timor and some of the
countries that voted for the Resolution actually sold
even more weapons to Indonesia which in turn enabled
Indonesia to challenge the Security Council resolution
regarding East Timor.

If T arrived in New York with absolute innocence and
tremendous ideas and hope and illusions about the
United Nations, maybe they were shattered. They were
however, not destroyed. The following two years, from
the end of 1975 to about 1977, 200,000 people in East
Timor died from executions, straif killings or from
starvation caused by the war and yet the Security
Council did nothing to enforce its own Resolution on
that particular situation. Explanations vary and each of
them may be factual and wvalid, but nevertheless
devastating.

The cold war powers were more concerned with their
immediate interests or perceived real interests. The
United States was far more preoccupied with preventing
further encroachment or expansion of communism in
South East Asia following its humiliating retreat from
Indochina, particularly Vietnam. The Soviet Union was
far more preoccupied in not antagonising a country such
as Indonesia, which viewed China as its main enemy and
not the Soviet Union There were also other
significant or minor players, each with their own
agendas, their own interests, real or perceived. The end
result for East Timor and for many other communities
throughout the past sixty years of the United Nations’
existence in international affairs was that they were
sacrificed on the altar of pragmatism and reality politics,
because of the cold war, because of the perceived
interests and challenges of different countries, and a
quarter of a million people died in my country.

But then who would have thought it possible that such a
small country, by then down to a population of 700,000,
as 250,000 or so had already died, could one day become
free and independent?

On 30™ August this year [2004] we celebrate the fifth
anniversary of the results of the popular consultations.
So move from 1975 to 2004 and we can see what
extraordinary changes have taken place and you begin to
see the evolving role of the UN with regard to East

Timor. The 1975 Security Council resolution on East
Timor was not the first time that East Timor made it on
the UN agenda. It was actually in 1960/61 when the UN
adopted the famous Resolution 1541 listing all
Portuguese territories in Africa and Asia as non self-
governing territories with the right to self-determination.
They were however dormant for most of the 60s and
because Portugal failed to live up to the responsibilities
as defined in those Resolutions, people in Mozambique,
Angola, Guinea-Bissau decided to take up arms. By
1974 the Portuguese empire had collapsed and the
departing Portuguese authorities transferred power to the
national liberation movements that had established
themselves in those territories, in Mozambique, Angola,
Cape Verde, San Tome and Guinea-Bissau.

East Timor was the exception. The Portuguese tried to
hold a referendum there, prepared for the
democratisation of the referendum, but different
problems emerged such as Indonesian interference, the
inability of the East Timorese with wisdom, with
intelligence, with maturity, to seize on the historical
opportunity to work with Portugal, to work with each
other, to move towards independence. Instead we had a
brief civil war, there were quarrels, and Indonesia ...
was there from the very beginning undermining the
process, but we were ... also the foolish ones. It is not
good enough just to blame a particular neighbour
adversary, you just have to be wiser, to be more mature
in not falling into the trap of what you know to be your
adversary’s game, but we did fall into that trap.

So fast forward to 1999 and the Security Council is
again dealing with East Timor, when finally after the
[1999] ballot they [the UN] took decisive action to
intervene in East Timor under Chapter VII of the UN
Charter. This was unprecedented in the history of the
UN, particularly in this region of the world, the Asia
Pacific, with the exceptional difference of the Security
Council action on the Korean War.

...Here I will stop for a moment to pay tribute to the
extraordinary civil society movement that in 1999 made
possible that swift unanimous Security Council decision
to use force to intervene in East Timor to end violence. I
do not know whether without that civil society that went
to the streets, to the Internet, by the hundreds of
thousands in 1999, that the Security Council would have
acted the way it did. Never before had the Security
Council acted in such an expeditious manner. The
referendum took place 30™ August, the violence broke
out [on the] 3™ or 4™ of September, and by [the] 20" of
September the first Hercules plane from Australia began
to role over the mountains of East Timor. It caused an
extraordinary kind of happiness [for] thousands of
people hiding up in the hills above Dili who no longer
had hope that they would [survive]. That was an
extraordinary moment and thanks to Australia’s
leadership at the time, and thanks to the many hundreds
of thousands of Australians from different walks of life,
... that inspired, compelled, the government of the day to
take the leadership.



But of course it was not only Australia or New Zealand,
[other] countries in the region, Malaysia, in Indonesia
itself, the Philippines, Thailand, Japan, South Korea, in
Europe, [people also] took to the streets and the internet.
In Portugal half a million people lined the streets in
Lisbon alone, [in Spain] thousands of them took buses
and trains to protest at the Indonesian Embassy in
Madrid. In South Africa, in poor countries like Guinea-
Bissau, all over Africa, Latin America, it was a really
extraordinary chain of human solidarity. From all
countries, all religions, the issue of East Timor was not
viewed by anyone as a religious issue, that the poor East
Timorese Catholics were being killed by some other
people of another religion. There were also Muslims
going into the streets in Indonesia itself. I think in the
recent history of humanity there have been such few
cases that brought so many people together.

Dr Jose Ramos Horta

It ended the violence, but Sergio de Mello [Secretary
General’s Special Representative of the United Nations
to East Timor] on arriving in East Timor, and all of us
who returned from exile, found a country destroyed.
Seventy-five to eighty per cent of infrastructure was
gone, about 300,000 people out of a population of less
than 800,000 had been displaced, most of them in West
Timor. Some fled the violence but others were forced at
gunpoint to leave. There was no civil service to speak
of, no judiciary, no hospitals, clinics, schools, and no
economy. The fields had been abandoned. Cattle had
been slaughtered. East Timor [was] a ghost country.
The Dili I returned to in December 1999 was a ghost
town. This is what Sergio de Mello received and the UN
received.

There were two urgent priorities. One [was] the
emergency humanitarian situation and the other
rebuilding an administration. All indications were that
there was going to be a major humanitarian catastrophe.
Thousands of people could be dying in the next few days
and weeks. However the Security Council’s swift
intervention combined with the extraordinary leadership
and partnership involving NGOs [and] UN Agencies
with full support from governments with logistics, like
Australia in particular, prevented the death of thousands
of people from starvation and a humanitarian catastrophe
was averted. For several months the UN had to take care
of feeding the people, [of] finding them, or bringing

them, in negotiation with the Indonesians, from West
Timor back to East Timor...

...The second phase after the emergency was trying to
put together an administration, bringing the Timorese
into that administration, training them so that for the first
time in so many years the East Timorese would be
empowered to manage their own country. There was
never an independent judiciary [and] very few lawyers,
many of them poorly trained with basic law degrees
from basic universities, who were brought into East
Timor’s fledgling judiciary.

The UN could not, and no one could, in the short period
of the UN transitional administration of two years, create
out of nothing a strong independent judiciary. As of
May 2002 when we inherited self-government, we
received a very incomplete legacy in this sector, [just] as
we also received an incomplete legacy in the security
forces and in the police service.

...For the UN, nation building, running a whole country,
such as it did in East Timor, was a first experience.
Never before had Sergio de Mello had government
experience. He worked all his life in humanitarian
agencies... He also had to learn and he learnt first by
making mistakes, but one extraordinary quality of
Sergio’s was that he knew how to listen; he knew how to
create, how to generate trust and develop a partnership
between the UN and the people.

The people of East Timor, with their own modest
leaders, modest in terms of knowledge and experience,
were able to work together with the UN, because without
leaders of the country concerned and the people taking
their own responsibilities in ensuring conciliation, in
ensuring peace and stability, the UN cannot perform
miracles. The UN cannot be effective where the people
on the ground in a given situation do not have a wise
leadership, strong national leadership who are able to
give guidance to the people to co-operate with the UN
and vice versa.

Sergio would always rely on us even on many seemingly
trivial things. How many times I would receive phone
calls from him °‘please Jose come and talk to the
demonstrators’ as the people demonstrated for all
manner of things. They would demonstrate because they
perceived the UN was deceiving them, or the UN failed
to deliver There were many demonstrations,
sometimes because of language barriers [created]
through the numerous translations, from Portuguese to
Tatum, or English to Portuguese to Tatum. I often stood
near Sergio and listened to him speak in English or
Portuguese, and then I heard the Tatum interpreter
saying something slightly different with different
nuances ... The message was lost in the translation or
the interpreter thought he [Sergio] should have said it in
a more positive way and he did his own translation. This
happened a few times and I was witness to it.

In New York at the UN they had a very skeleton mission
to recruit people. There were some wonderful people



who came to East Timor, but some arrived without
actually knowing what to do or where to go. On one
occasion when I visited Los Palos, in the far east of East
Timor, I found there was some unhappiness with the
people. I found a lovely lady from California, who was
there to manage the Los Palos District and I asked her
‘what did you do before’ and she replied ‘I worked in the
Yosemite National Park’. 1 actually visited Yosemite
National Park many years ago and I said ‘well that is a
wonderful park but obviously there are slightly different
problems running Los Palos’. So we had all of these
problems.

We had a poor young man, I think he was from Uganda,
trained in agriculture, and they sent him to a remote
village on the south coast, with which I am very familiar
and where I met him. He was totally lost, didn’t know
what to do. The UN simply put him there; no logistical
support, no budget and the people were expecting
immediate results. Not that the young man was not
qualified, if anything coming from Uganda or another
developing country would be more than suitable, but I
say this to highlight the human resource problems and
still the recruitment process stayed in New York not in
Dili.

... [From October 1999 until about July 2000] the East
Timorese people were mostly marginalised in the
decision making. It wasn’t until July [2000] that there
was a dramatic decision by the UN, ... long overdue for
the Timorese, to set up a sort of transition cabinet. Up
until then full legislative, executive and even judicial
power was in the hands of Sergio de Mello and his
immediate entourage. A charismatic person like Xanana
Gusmao, a legitimate leader, and a few others were not
part of that cabinet.

It was only when some of our friends in Washington in
the US Congress, real supporters of the UN, phoned the
Secretary General and questioned the policies in East
Timor that things began to change ... These changes
were ones we Timorese had proposed to the UN way
back in October 1999 in a meeting in Darwin with the
UN officials. We had advised that there should be a
power sharing arrangement from the very beginning,
with the Timorese and the UN. I am not saying this in
criticism, but to tell the story of the UN in nation
building. The UN really was confronted with some
dilemmas, and it was our view that they should bring in
the shared decision making process at that very early
stage. ...

In retrospect I still don’t know whether it was good or
not, that we didn’t share in the leadership from the
beginning, as opportunistically it is maybe better that we
didn’t because it was Sergio and the UN who took all the
blame for anything that went wrong until June/July
2000, when Sergio finally announced the mixed cabinet
and said characteristically, ‘Well now we are all going to
be in the punching bag’.

Slowly the UN improved, consolidated its presence in
the country, organised elections, civic education, and we
went to a constitutional assembly and finally to
presidential elections. Two years later Sergio departed,
he handed over to us, and I would say a success story,
not one hundred per cent because nation building is not
[possible] in one or two years.

Way back in New York in September 1999 1 was
arguing with a senior UN official in charge of the pre-
planning for Timor that we would need a minimum of
five years of strong UN engagement. He said [it was]
impossible, [that] the most we can get the Security
Council to agree with is two years... But then we
managed to persuade the Security Council after that to
create a [successor| mission called UNMISET, to act as
a support team for the next two years from 2002 to 2004.
Its mission was to provide back-up support in most
sectors particularly the Ministry of Finance, Treasury,
the security sector, police, defence forces and judiciary
and so on.

Equally as important as the support to these vital sectors
is the mere presence of the UN in East Timor. [That
presence] has been an important psychological [and]
political factor to give breathing space and room for the
government in its very first few months of managing ...
as an independent country.

Dr Jose Ramos Horta and Sarah Joseph

Two years after UNMISET we still felt the need for a
one-year extension, and up to May 2005, it becomes five
years. One Security Council member in New York who
recalled my conversation in New York said ‘Jose you
once again got away with what you wanted, don’t try for
another extension.” He didn’t trust me and he said ‘Are
you going to ask for another extension after 20057 I
didn’t answer and he said, ‘Jose I guarantee you we will
not support it this time’, to which I replied “We will see.’



I hope by May 2005 that we will have consolidated what
was fragile before, our police force. We have had
problems with the training of our police force, to a large
degree borne out of one of the ridiculous policies that the
UN has. For the UN you have to have all nationalities
more or less equally [proportionately] represented so if
you have a police force to be trained you can’t have only
Australians [or] New Zealanders or Norway [training the
forces], you have to bring in some thirty nationalities.
Well I exaggerate a bit but to demonstrate some of our
people salute with their right hand and some with their
left hand .... This is just to illustrate some of the
difficulties, but of course this has now been corrected.
The UN did realize that to train the police force you have
to bring in those who really understand and have
experience in what the role of a police force in a modern
democratic country is.

We also have serious problems in the judiciary ... and a
lack of judges. I don’t wish to say anything negative
about our judges, they are very sensitive and
understandably so, but the fact is there are allegations of
our judges having extremely low productivity. We hear
that in Portugal a judge handles some 800 cases a
month, [whilst] in East Timor something like two or
three cases per month [are handled], either because of a
lack of enthusiasm in the workplace, or lack of
experience, fear, and lack of self confidence. But that
creates problems in dispensing justice and with the
investors’ climate. How can investors come to East
Timor to create jobs, to address our problems of
unemployment, if they don’t trust our judiciary?

Overall we have made remarkable progress. The
country is largely peaceful. When I travel around the
country, which I have done in recent times, unannounced
and un-programmed, I was pleased to see the progress
we have made. So many more acres of land cultivated,
thousands of new heads of cattle, buffalo, cows,
chickens, pigs, goats, and I noticed many, many more
people, and thousands of children going to schools, than
two years ago. There is much more trade in the rural
areas than two years ago, you see many areas that were
empty of any trade now building markets. 1 was
pleasantly surprised to find near the border area two or
three weeks ago on an unannounced trip ... quality
housing emerging and 1 asked where the money came
from for this housing. More than $40m had been loaned
by the Portuguese bank based in East Timor to thousands
of East Timorese. According to the Portuguese Bank
Manager the repayment rate is better than in Portugal
itself. Savings in Timor is more than $100,000m in two
years, from of course businesses to individuals, and the
government begins to have a significant surplus, so
much so that the UN told me the other day that my
government was too conservative and that it should be
spending the money, but the government does not wish
to spend money for the sake of it. We need to improve,
to strengthen our implementation capacity.

Our thanks to Mallesons Stephen Jaques for their
support and assistance in organising our 2004 Annual
Lecture.
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Book Launch

The launch of the book ‘Corporations and Transnational
Human Rights Litigation’ (Hart Publishing, 2004)
authored by Centre Director Professor Sarah Joseph
was held on 23 November 2004. The book was launched
by Chief Justice Michael Black and Michael McGarvie,
Partner, Holding Redlich. Here is an extract from the
text belowt.

...None of the salient [domestic transnational corporate
litigation] cases has yet been decided on the merits.
Therefore, a number of issues have not been
comprehensively addressed in any of the cases in any of
the jurisdictions. The most important outstanding issue
relates to the circumstances in which a parent company
will be held liable for the actions of its subsidiaries. The
issue is critical as most of the alleged human rights
abuses in these cases have been perpetrated in a
developing country by a subsidiary corporation in that
country which may lack sufficient capital to provide
adequate redress, and/or which may not be amenable to
personal jurisdiction in the TNC’s ‘home’ country. To
what extent can a human rights litigant pierce the
corporate veil, or, alternatively, directly target the parent
company for its actions or omissions regarding
supervision of its subsidiary?

This book details and analyses the developments in
recent civil cases, to serve as a guide to the new ways in
which corporations may be liable in domestic courts for
human rights abuses. Even though there are no final
merits judgments, the interim decisions to date give
important clues as to the possible extent of modern
transnational corporate human rights liability. This
analysis is thus important for transnational human rights
victims in order to know the boundaries of possible
available legal redress. It is also important for TNCs
which must now take human rights into account in
managing the legal risks (as well as moral and reputation
risks) associated with offshore projects.

TExtract excludes footnotes.

Chief Justice Michael Black, Sarah Joseph, Michael
McGarvie



Human Rights Today and in the Future

As of 1 January 2005
Professor David  Kinley
handed over the
Directorship of the Castan
Centre for Human Rights
Law to Professor Sarah
Joseph.

To mark his departure, and celebrate his years as
Director, we present an edited interview whereby we
asked David to reflect on the Castan Centre and human
rights issues generally.

What stands out for you personally as some of the most
satisfying achievements of the Castan Centre for Human
Rights Law during your Directorship?

I think that the overall sense of satisfaction must come
from the fact that from something that started out as
nothing, has evolved into a significant human rights
institution with a little money and a lot of good intentions
and energy. How does one assess the success of this
project? I think it is the profile: the fact that the centre is
now well recognized and respected; known as the leading
human rights law centre in Australia.

For me personally, I honestly think that [the real success]
is the light that the centre has been to the young blood
moths. I love the idea of young academics and students or
recent graduates, PhDs and Masters students, wanting to
be a part of the Centre because of what it does. To me it is
extremely gratifying that people want to be involved, and
the quality of their work and their enthusiasm is just
wonderful. It reinforces one’s belief that what you are
doing is worth while in their eyes; and their view matters.
They know their area. They know enough about what
excites them and what does not.

What do you see as Australia’s role among the
international community in human rights discourse,
dialogue and action over the next 10 years: firstly ideally
and secondly given the political climate in Australia
today?

In Australia, there has unquestionably been a ten year

withdrawal from the embracing of the international human
rights regime. Over that time, Australian governments

have adopted a critical perspective of international human
rights in general and the UN in particular. They have done
so in respect of institutional efficacy — where there is
undoubtedly scope for improvement, but governments
have also been highly reluctant to see the relevance and
application of international human rights to Australia. The
attitude could be summed up as: “sure human rights are
important for other countries — and we are happy to
actively export the ideas and practices - but don’t lecture
us about our own human rights shortfalls!”

Much of this comes, of course, from an appeal to red-
neckery at home, in which constituency human rights have
been, at worst, demonized, and at best seen as a concern
for others. It is a great difficulty, and I think that is
something many western nations suffer to a certain degree.
The challenge is to harness the international concerns over
human rights abuses abroad with recognition of the need
to correct violations at home.

Do you predict that this is going to be the experience of
Australia for some time yet, or do you believe that there is
a change ahead?

I think this comes down to a leadership question. I think
leadership is not a question of looking at opinion polls, or
appealing to what you consider to be your domestic
heartland because that is what keeps you in power. I think
that if you “lead” by simply reacting to a populace that is
fearful and suspicious, then the policies you are going to
get are likely to be introspective and exclusionary.
Whereas, leaders can and should actually provide ideas,
guidance and ways forward, so that people can follow
them. The ideal is that leaders are engaged in a dialogue
with the populace that they represent, and not merely
ciphers — nor, for that matter, manipulators — of basic
community instincts.

What do you think will be some of the key issues and
debates in human rights discourse and dialogue over the
coming twelve months?

Two of the biggest issues will be first - the relationship
between poverty and human rights and especially how that
relationship will be understood in a way that advances the
human rights of the poor through international aid,
domestic governments and indeed the attitude of
individual members of society in the West. Whether we
continue to hear that the problem is too difficult or too big
to be dealt with, I think that it is something that can’t be
pushed away.



The other key issue I think will be cultural and religious
tolerance, as this question lies at the heart of so many
human rights problems, including refugees, terrorism and
our responses to it, discrimination, and even poverty.

Do you think those issues will be reflected domestically?

I think those problems will largely be seen as offshore
concerns. One possible exception I think is Indigenous
peoples. It is extraordinary now when you look at how
indigenous affairs have just dropped off the radar. Just one
of those things I remember, when I was working on the
Human Rights and Equal Opportunity Commission post
Stolen-Generations report, was a study commissioned by
HREOC on how much coverage the stolen generations,
and the associated report, got in the press in 1996-7; it was
then by far the single most important social political issue
in the Australian press. I would be surprised if today
[Aboriginal affairs] even makes it in the top five. I think
that indigenous social, political and legal concerns will
come around again as they are unfinished business.

Do you think that international human rights law is
achieving its goals or at least getting closer to them, and
will it continue to be relevant in the C21st century?

Human Rights have become a sort of ‘secular faith, and in
all sorts of ways, not just in the Academy. If you look at
the sheer numbers of people who do human rights work
compared to ten or fifteen years ago. Many more people
are engaged in human rights work. They see it, I think, as
interesting, as relevant, as part of the social globalisation
along side the economic and technological globalisation.

However I think there are some problems with overkill.
Human rights can be used as a bludgeoning instrument for
just about anything. It has become an overused and
misunderstood term, like democracy, or rule of law, and it
has lost its traction and a little bit of currency because of
this. Having said all of that, I don’t see the human rights
project as fundamentally flawed. 1 do see it as an
important, sophisticated, philosophically grounded, global
phenomenon. A cultural and political phenomenon, and I
think probably soon, an economic phenomenon. How the
notion will develop and adapt in these contexts will be a
key challenge.

Has it achieved its goals? I think that now, not least
because of hyper-communication at a global level, there is
more dialogue, there is more knowledge shared and to
some extent better understanding of others. However, I do
think that with such increased exposure there has come
increased fear and suspicion. They may know more but in
fact it may scare them. It strikes me that this is a problem
that we have to deal with. Dialogue however seems to me,
in a grand sense, better than ignorance; better than no
dialogue. There is a wonderful Japanese international

lawyer who talks about the need for a truly inter-
civilisational dialogue. I absolutely agree. Such dialogue
is both a goal of, and pre-requisite for - better human
rights protection.

Has, therefore, human rights achieved its goals? No, and I
don’t think it ever will. I think that there are egregious
human rights abuses now, and, alas, I think there always
were. But it seems to me that the only clear way forward is
to pursue the goals of engagement, knowledge and greater
understanding and from that there will eventually come
greater empathy and respect for one another.

Professor David Kinley will be taking up a Professorial
Chair in Human Rights Law at the University of Sydney
Law Faculty.

China Delegation

On 3 August 2004 the Castan Centre hosted the Human
Rights and Equal Opportunity Commission China —
Australia Human Rights Technical Cooperation Program
(HRTC) for the day.

The China — Australia Human Rights Technical
Cooperation Program is an integral part of the dialogue on
human rights between the Governments of Australia and
China and is aimed at providing practical assistance to
China to administer, protect and promote human rights.
Activities are designed and implemented through a
cooperative venture between the Human Rights and Equal
Opportunity Commission and a particular Chinese
organisation.

The recent activity with which the Castan Centre was
involved was coordinated in conjunction with the National
Judges College of China, and involved a visit to Australia
by the President and senior officials of the National Judges
College from 2 — 14 August 2004. The objective of the
activity was to enhance the ability of the National Judges
College to design and deliver curricula for the education of
trainee and mid-career judges in human rights and judicial
protection of human rights.

The Castan Centre participated in the hosting of the
delegation on 3 August 2004. The officials were given an
overview of the University and Centre’s undergraduate
and postgraduate programs in human rights related areas,
which involved discussion of the fundamental nature of
human rights and the international framework for
protection.



Australia
Training

Indonesia —
Specialised
Program: Phase Il

From October to December 2004, the Castan Centre, in
conjunction with Monash International, completed an
11-week course with Indonesian Officials. Associate
Director Dr Julie Debeljak was team leader of the
project and summarises the training programme below.

The Castan Centre completed an 11 — week course,
‘Human Rights in Australia’, with 19 Indonesian
officials under the Indonesia — Australia Specialised
Training Program (Phase 11I) from 4 October to 17
December 2004. This was part of an AusAID funded
program managed by Hassall & Associates. The
officials were predominantly from the Indonesian
Ministry of Justice and Human Rights, but also included
an official from the Attorney-General’s Office, an
official from the Ministry of Immigration, two prison
officers, a secondary school teacher, a teacher trainer, a
university lecturer, and a participant from an NGO
(Habibie Centre).

Themes and topics explored included: the international
human rights norms; international human rights
institutions and enforcement; current challenges to the
international human rights framework; current human
rights challenges in Indonesia and Australia; domestic
human rights protection in Australia (including
institutions and enforcement); and human rights and
governmental policy.

A major outcome of the course is the drafting by the
participants of Action Plans to be completed upon their
return to Indonesia. The Action Plans are intended to
translate the knowledge acquired during the course into
practical outcomes for the participants in their
workplace or in Indonesian society generally, and
thereby further the implementation of the promotion and
protection of human rights within Indonesia.

ARC DISCOVERY GRANT

The Castan Centre has won a $240,000 ARC
Discovery Grant on ‘The WTO and Human Rights’
from 2005 — 2007. The Chief Investigators are
Professor Sarah Joseph, Professor Jeff Waincymer,
and former Director Professor David Kinley.

Multinational Corporations and Human
Rights Website

Readers are advised that a new website has been
launched regarding the Castan Centre’s Linkage
grant on ‘Multinational Corporations and Human
Rights’. They are invited to visit -

http://www.law.monash.edu.au/castancentre/
projects/mchr/

The site was constructed by Rachel Chambers, the
(now former) research assistant on the MNC’s
project, and was overseen by Professor Sarah
Joseph.

Please feel free to contact the Centre regarding any
comments you may have regarding this site.

The Rehabilitation
Assistance Facility: Iraq

The Rehabilitation Assistance Facility: Iraq [RAFI] is an
AusAid  funded programme managed by SAGRIC
International. The Castan Centre, in partnership with

Monash International, ran human rights courses as part of
RAFL

From 27 September until 12 October 2004, the Castan
Centre, in conjunction with Monash International on
behalf of SAGRIC International, ran a 14 day human
rights course for five members of the Iraqi Ministry for
Human Rights.

The training entailed sessions on introductory human
rights concepts, international human rights law, as well as
human rights issues and case studies in Iraq and Australia.
As part of the programme, the trainees travelled to
Sydney, where they were hosted by the Human Rights and
Equal Opportunity Commission and the Asia-Pacific
Forum for Human Rights Institutions. The trainees also
travelled to Canberra, where they received information on
the Australian electoral process, and were hosted by the
Australian Electoral Commission in the National Tally
room on election night, 9 October 2004.

Rehabilitation Assistance Facility: Iraq Participants




Events

Recent events

13 August 2004

East Timor: A UN Success Story in Modern Nation-
Building?

Annual Lecture

Dr Jose Ramos Horta, Minister for Foreign Affairs and
Co-operation for the Democratic Republic of East
Timor.

2 September 2004

The UN Commission on Human Rights and Australia
Public Lecture

Ambassador Mike Smith, Australian Permanent
Representative to the UN and Ambassador to the
Conference on Disarmament.

13 October 2004

Promoting Human Rights in Hostile Environments:
Fighting for Labour and Human Rights in Colombia
Public Lecture

Alirio Uribe Munéz, Head of Colectivo de Abogados
José Alvear Restrepo (Collective Lawyers JAR) and

2003 winner of the Martin Ennals Human Rights Award.

23 November 2004

Corporations and Transnational Human Rights
Litigation (Hart Publishing)

Book Launch

Dr Sarah Joseph, Acting Director, Castan Centre for
Human Rights Law.

3 December 2004

Human Rights 2004: The Year in Review

(20 Years of the Sex Discrimination Act)

Annual Conference

Speakers included: Pru Goward, Margaret Thornton,
Heisoo Shin, Elizabeth Evatt AC, David Yarrow, Anne
Gallagher, Debbie Mortimer SC and Richard Bourke.

Upcoming events

12 April 2005

Human Rights Career Series

Shane Scanlon, International Rescue Committee,
Geneva

1 - 2 pm, Lecture theatre L1, Law Faculty, Monash
University, Clayton Campus

14 April 2005

In Defence of Defence, insights regarding the
practicalities of the rights of the accused at the Special
Court of Sierra Leone

Phoebe Knowles

Public Lecture

6 — 7 pm, Monash University Law Chambers,

472 Bourke Street, Melbourne

28 April 2005

Human Rights Career Series

Claire Harris, Barrister (formerly International
Criminal Tribunal for the Former Yugoslavia)

1 and 2 pm, Lecture theatre L2, Law Faculty, Monash
University, Clayton Campus

26 May 2005

Forum on Same Sex Marriage

6 — 7.30 pm, Monash University Law Chambers,
472 Bourke Street, Melbourne

Castan Centre Annual Conference

Human Rights 2005:
The Year in Review

Friday, 2 December 2005

The CUB Malthouse, Sturt Street, Southbank
Melbourne (tbc)

Inquiries: 03 9905 3327
castan.centre@law.monash.edu.au

All current information regarding Castan Centre events
can be found on our website at —
www.law.monash.edu.au/castancentre



Human Rights
Law Courses

Online at:

www.law.monash.edu.au/castancentre

/units.html

Undergraduate:
Citizenship and Migration Law

Comparative Constitutions and
Rights

Human Rights and Australian Law

Indigenous Peoples and the Law
International Human Rights Law

International Refugee Law and
Practice

Law and Discrimination

Law, Gender and Feminism

Graduate:

Current Issues in International
Human Rights law

Human Rights in the Global
Economy

Human Rights Litigation

Indigenous Rights and
International Law

International Humanitarian Law
Law, Gender and Feminism
Migration Law

Native Title and Land Rights

Practising in the Public Interest

* Not all courses are offered by
the Law Faculty each year.

Student Placements

Professor Sarah Joseph in her International Human
Rights Law course and Associate Professor Susan
Kneebone in her International Refugee Law and
Practice course both offer undergraduate students the
opportunity to take part in a Student Placement scheme.
Further information can be found in the Law Faculty
handbook at:

www.monash.edu.au/pubs/handbooks

Advanced Professional
Practice Unit

A Human Rights Unit will be run in 2005 in the
Advanced Professional Practice subject coordinated by
Assoc Prof Adrian Evans. This will involve students
working with Melbourne law firm Holding Redlich on
pro bono cases of interest. For further details contact:
Assoc Prof Adrian Evans on 03 9905 5501.

Student Internships

The Castan Centre helps to facilitate human rights related
international internships for Monash Law students.

Key schemes with which the Centre is involved include:

e Reprieve Australia — provides Monash law students
with the opportunity to work with Reprieve lawyers
in the USA on death-row cases. These are three
month internships that usually take place over the
main University break.

e Australian Delegation to the UN Commission on
Human Rights — A six-week internship program
with the Australian delegation in Geneva (usually
over March-April).

e Australian Red Cross International
Humanitarian Law Internships — Two 10 week
project-oriented voluntary internships run out of the
ARC HQ in Melbourne.

More information on these and other human rights
internships is available online at:
law.monash.edu.au/castancentre/internships
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Publications and Papers

Publications

Castan, M. & Kee, S. “Native Title”
Hot Topics, State Library of New
South Wales, 2004.

Debeljak, J. “The Human Rights Act
2004 (ACT): A Significant, Yet
Incomplete, Step Toward the
Domestic Protection and Promotion
of Human Rights” (2004) 15 Public
Law Review 169 - 176.

Gaze, B. “The Sex Discrimination
Act after 20 Years: Achievements,
Disappointments,  Disillusionment
and  Alternatives”  (2004) 27
University of New South Wales Law
Journal 914 - 921.

Gaze, B. “The SDA after Twenty

Years: Achievements,
Disappointments,  Disillusionment
and Alternatives”, HREOC Web
Site, at

http://www.hreoc.gov.au/sex_discri
mination/20thanniversary/women__
work_equity/speeches/gaze.html

Joseph, S.  Corporations and
Transnational Human Rights
Litigation, Oxford, Hart Publishing,
2004.

Joseph, S., Schultz, J. & Castan, M.
The International Covenant on Civil
and  Political  Rights: Cases,
Materials, and Commentary, o
edition, Oxford, Oxford University
Press, 2004.

Joseph, S. “Australian Counter-
Terrorism  Legislation and the
International Human Rights
Framework™ (2004) 27(2) University
of New South Wales Law Journal
428 - 453.

Kinley, D. “Lawyers, Corporations
and International Human Rights
Law”(2004) 25(10) Company
Lawyer 298 - 302.
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McSherry, B. “Criminal
Responsibility, ‘Fleeting” States of
Mental Impairment and the Power of
Self-Control” (2004) 27
International Journal of Law and
Psychiatry 445 - 457.

McSherry, B. “Ethical Issues in
HealthConnect’s Shared Electronic
Health Record System” (2004) 12(1)
Journal of Law and Medicine 60 —
68.

McSherry, B. “Terrorism Offences in
the Criminal Code (Cth): Broadening
the Boundaries of Australian
Criminal Laws” (2004) 27(2)
University of New South Wales Law
Journal 354 - 372.

Penovic, T. “Immigration Detention
of Children: Arbitrary Deprivation of
Liberty” (2003 - 2004) 7(2)
Newcastle Law Review 35 - 48.

Penovic, T. “Children in
Immigration Detention and the
Law”, Radio National Perspective,
29 March 2004, transcript of
programme available on
http://abc.net.au.rn/talks/perspective/
default.htm

Penovic, T. “The Separation of
Powers, Lim and the ‘Voluntary’
Immigration Detention of Children”
(2004) 29(5) Alternative Law
Journal 222 - 227.

Penovic, T. & Sifris, A. “Children in
Immigration Detention: The
Bakhtiyari Family in the High Court
and  Beyond”  (2004)  29(5)
Alternative Law Journal 217 - 221.

Penovic, T., Naylor, B. & Siftris, A.
“Interest Rates in Human Suffering
at an All-Time Low” (2004) 29(5)
Alternative Law Journal 211.

Joseph, S.  “Human  Rights
Committee: Recent Jurisprudence”
(2004) 4 Human Rights Law Review,
277 - 294.

Papers

Afroz, T. “CEDAW and Legal
Polygamy in  Bangladesh -
contending contradictions”,

Challenge, Change and Cha Cha
Cha — A Conference on Women,
Feminism and the Law, Womens’
Legal Service (Qld), Brisbane, 26 -
28 October 2004.

Chambers, R., Kinley, D. and
Joseph, S. Submission to the UN
Office of the High Commissioner’s
review of UN’s Human Rights
Norms for Corporations
‘Responsibilities of Transnational
Corporations and Related Business
Enterprises with Regards to Human
Rights’.

Debeljak, J. “Human Rights in
Limbo: Australians in Guantanamo
Bay”, presented at a Seminar held by
Amnesty International Australia,
Melbourne, 10 August 2004.

Debeljak, J. “The International
Criminal Court”, Back to Basics
Seminar, Australian Red Cross

Victoria, Melbourne, 20 July 2004.

Debeljak, J. “An Australian Bill of
Rights”, Greens Forum, Melbourne,
4 February 2005.

Gaze, B. “The Schou Case”,
Sponsors  Seminar, Centre for
Employment and Labour Law,
University of Melbourne,

Melbourne, 30 June 2004.

Gaze, B. “Quality Part Time Work -
Does Law Require It?”, The Quality
of Part-Time Work, Centre for
Applied Social Research Expert
Workshop, RMIT, Melbourne, 19
July 2004.

Gaze, B. “Assessing the Sex
Discrimination Act after 20 Years”,
Women, Work and Equity, Human
Rights and Equal Opportunity
Commission with Department of
Work and Organisational Studies at



the School of Business, University of
Sydney, 3 August 2004.

Gaze, B. “Work-Life Balance: Legal
Requirements”, Building Industry
Work-Life Forum, Building
Commission with the Work/Life
Association, Melbourne, November
2004.

Gaze, B. “The Racial Discrimination
Act and Social Change: Eliminating
Racial Discrimination?”, Australian

Lawyers  and  Social — Change
Conference, Canberra, September
2004.

Gaze, B. Participation in two

consultative round table discussions
organised by the Victorian Law
Reform Commission on its reference
into Workplace Privacy, October and
November 2004.

Kinley, D. “Human Rights and the
Global Economy and the New
Architecture of International Law”,
delivered to Washington College of

Law;  University  of  Virginia,
Charlottesville; and George
Washington  University,  October
2004.

Kinley, D. “UN’s Human Rights
Norms for Corporations”, Business
for Social Responsibility Annual
Conference, New York, November
2004.

Kinley, D. “Peace and International
Human Rights Law”, International
Peace Program, Xavier University,
New Orleans, November 2004.

Kinley, D. “Human Rights in the
Global Economy”, The Nodal and
the Global, Australian National
University RegNet Conference,
Canberra, December 2004.

Kinley, D. “Impact of the Alien Torts
Claims Act in litigation against
corporations”, Washington College
of Law, Washington.

Emerton, P. Supplementary
Submission to Senate Legal and
Constitutional Committee Inquiry
into the Provisions of the National
Security  Information  (Criminal
Proceedings) Bill 2004 (Cth) and the
National ~ Security  Information
(Criminal Proceedings)
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(Consequential Amendments) Bill
2004 (Cth).

Emerton, P. “Consent, Obligation
and Permission”, Paper presented to
Conference of the Australian Society
for Legal Philosophy, Melbourne
University, Melbourne, 15 December
2004.

Joseph, S. “The Globalisation of
Human Rights Law: Implications for
Multinational Corporate Actors”,
Bhopal 20 Years On: Corporate
Responsibility for Human Rights
Violations Today  Conference,
University of Sydney, 1 December
2004.

Joseph, S. “Multinational
Corporations and Human Rights”,
Monash University Faculty of Law,
Melbourne, 24 November 2004.

Joseph, S. “US Alien Tort Claims
Act:  Legal Accountability for
Human Rights Abuses”, Law
Institute of Victoria, Melbourne, 8
September 2004.

Joseph, S. “Humanitarian
Intervention”, United Nations
Association of Australia Mock UN
Conference, Deakin  University,

Melbourne, 4 September 2004.

Joseph, S. “Federalism:
Commonwealth/State Relations”
Victorian ~ Association of Social

Studies Teachers, Twaki, Southbank,
17 March 2005

Joseph, S. “Human Rights Litigation
and Corporations”, Blake Dawson
Waldron, Melbourne, 11 February
2005.

Kneebone, S. “Australia and the
Pacific Region”, Regionalism and
Forced  Migration Workshop,
London, Institute of Commonwealth
Studies, 28 May 2004.

Kneebone, S. “Recent Developments
in Australia’s Immigration Policies”,
Essendon Community Centre Open
Day, Melbourne, 2 October 2004.

Penovic, T. “Children in
Immigration Detention”, 21* Annual
Law and Society  Conference:

Societies and Laws: (Re)act?
(Re)create? (Re)form?, University of
Newcastle, 8 — 10 December 2003.

Native Title

Representative Body
Lawyer Professional
Development Project

Melissa Castan, Associate Director
of the Castan Centre, and the Law
Faculty, are working with Richard
Potok, Honorary Research Fellow,
on a research project examining
Native Title law and practice.

The research aims to gain an
understanding of the challenges
Native Title Representative Bodies

(NTRB) lawyers face  while
representing the interests of native
title claimants. The research

evaluates appropriate strategies for
developing training and professional
development programs.

The project involved comprehensive
research consultations with legal and
managerial staff of NTRBs, as well
as other professionals who work or
otherwise deal with NTRB lawyers.
Substantial background research was
also undertaken.

The research project has the
involvement and support of NTRBs
across the country, Aboriginal Torres
Strait Islander Services, the National
Native Title Tribunal, the Federal
Court of Australia, the Australian
National University, the University
of New South Wales, law firms
Chalk and Fitzgerald, Arnold Bloch
Leibler and Gilbert + Tobin, as well
as several philanthropic foundations.

For more information please contact
Richard Potok on —
potok@bigpond.com.




Centre Directors

Professor Sarah Joseph
(Director): From 1 January 2005
promoted to Professor of Human
Rights Law. Recently authored
‘Corporations and Transnational
Human Rights Litigation’ (Hart
Publishing, 2004); and awarded an
ARC Discovery Grant on ‘The
WTO and Human Rights’, 2005-
2007.

Dr Julie Debeljak (Associate
Director): Awarded her PhD in Law
October 2004. Recently acted as
Team Leader on the Centre’s human
rights training of Indonesian public
officials under AusAID’s IASTP III
program.

Melissa Castan (Associate
Director): Currently overseeing a
Native Title project in conjunction
with UNSW.

Paula Gerber (Associate Director):
Recently joined Monash Law School
as a Senior Lecturer and has been
appointed Associate Director to the
Centre. Paula is completing her PhD
in human rights education and has a
particular interest in children's and
minority rights.

Monash Law
Centre Members

School

Dr Yet Bryant: Teaches and
researches in International Law and
International Environmental Law.
Also teaches Legal Process and Civil
Procedure.

Jonathon Clough: Teaches and
researches in  Criminal Law,
especially as it relates to electronic
crime.

Associate Prof Beth Gaze: Teaches
and researches in anti-discrimination
law, feminist legal thought and
administrative law. Current member
of the University Equal Opportunity
Committee and Convenor of the
Advisory Committee on Equity and
Access in Employment.

Associate Prof Susan Kneebone:
Researching refugee law and human
rights.
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Oyiela Litaba: Coordinating the
Monash Postgraduate Diploma in
Legal Practice.

Prof  Bernadette McSherry:
Researching legal issues relating to
bioethics, psychiatry & psychology,
with a focus on Criminal Law.

Kwame Mfodwo: Teaches
Contracts, Legal Process and
Environmental Law.

Dr Bronwyn Naylor Researches and
teaches in Criminal &
Administrative Law, gender issues
and privatisation.

Dr Pam O’Connor: Teaches and
researches in Native Title and
Administrative Law.

Ms Maria O’Sullivan: Research
interests in public law, refugee law
and human rights.

Tania Penovic: Convened ‘Children
in Immigration Detention’
conference in April 2004 through a
Small Grants award and co-edited
the October 2004 edition of the
Australian Law Journal.

Jenny Schultz: Research interests in
Property, International Trade Law
and International Organisations.

Dr Eric Wilson: Researching and
teaching in Public International and
Environmental Law.

David Yarrow: Teaches property
and trusts law. Areas of interest:
Indigenous rights and title, legal
history, property law, legal pluralism
and property law.

Law Faculty Graduate
Members

Becky Batagol

Thesis on ‘Community Based
Mediation: Bargaining in the
Shadow of the Law?’

Nicole Bieske

Thesis on ‘Cultural Relativism and
the Development of International
Human Rights.’

Adam McBeth
Researching ‘Human Rights in the
International Economic Sphere’

Helen Potts

Researching *’Implementing the
Right to Health: An Australian
Perspective’.

Marnie Wilson

Conducting a “...critical analysis of
the history of corporations law and
its relevance to contemporary
understandings of the corporation in
Australia’.

Natalie Bugalski

Thesis is on ‘International Financial
Institutions, Human Rights and the
Re-Birth of East Timor’.

Augusto Zimmerman

“Un(rule) of Law in Brazil: Legal
and Cultural Impediments to
Government under the Law”.

Centre Announcements:-

The Centre wishes to announce the
following appointments and
farewells:

Professor Sarah Joseph has been
appointed Director of the Castan
Centre.

Melissa Castan has been
appointed Associate Director of the
Castan Centre.

Paula Gerber has been appointed
Associate Director of the Castan
Centre.

Professor David Kinley has
resigned as Director of the Castan
Centre and will be taking up a
Professional Chair in Human
Rights at the University of Sydney
Law Faculty.

Dr Tom Davis, former Project
Officer for the Centre, has taken up
a lecturer’s position at the
Department of Political Science,
Melbourne University.

Marius Smith has been appointed
Project Officer for the Castan
Centre.

The Centre wishes to congratulate
each on their respective
appointments and to thank David
and Tom for their contributions to
the success and development of the
Centre during their service.




Castan Centre Advisory Board

Professor Philip Alston,
New York University School of Law.

Professor Virginia Dandan,
Chair, United Nations Committee on
Economic, Social and Cultural Rights.

The Hon Elizabeth Evatt AC,
Commissioner, International Commission of
Jurists.

Professor Claudio Grossman,
Dean of Law School, Washington College of
Law, The American University.

Ms Felicity Hampel QC,
Commissioner, Victorian Law Reform
Commission.

Professor Christof Heyns,
Professor of Human Rights Law, University of
Pretoria, South Africa.

The Hon Justice Michael Kirby, AC CMG,
High Court of Australia.

Professor Ilvan Shearer,
Member, UN Human Rights Committee.

His Excellency Judge C.G. Weeramantry,
Judge ad hoc of the International Court of
Justice.

Print-On-Demand

Human Rights 2003:
The Year in Review

Edited by Tom Davis

The edited, collected papers of the Castan
Centre’s ‘Human Rights 2003: The Year in
Review’ conference is now available in
book form at AUD20 per copy (GST
included).

Authors include: Hilary Charlesworth, Tony
Parkinson, Simon Bronitt, David Wright-
Neville, Jawahir Thontowi, Melissa Castan,
Susan Kneebone, Nic Maclellan.

To purchase, simply follow the links on our
website:

www.law.monash.edu.au/castancentre

**Details of the publication date for our 2004
conference papers will be placed on our
website**

Contacts for the Castan Centre
Email: Castan.Centre@law.monash.edu.au
Phone: +61 3 9905 3327
Fax: + 61 3 9905 5305
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